IN THE COURT OF COMMON PLEAS OF CENTRE COUNTY, PENNSYLVANIA
Criminal

COMMONWEALTH OF PENNSYLVANIA
)
No.
CP-14-CR-0299-2024







)




v.



)








)

JONATHAN MERRILL EASTWOOD

)

PETITION FOR WRIT OF HABEAS CORPUS 
TO THE HONORABLE JUDGES OF SAID COURT:

NOW COMES Jonathan Merrill Eastwood, by and through his attorney, Lora B. Rupert, Esquire, First Assistant Public Defender of Centre County, Pennsylvania, and respectfully represents as follows:


1.
On February 27, 2024, Jonathan Merrill Eastwood, hereinafter “Mr. Eastwood”, was preliminarily arraigned on a Criminal Complaint filed by Officer Shawn Slater of the Ferguson Township Police Department, hereinafter “Officer Slater”, charging Mr. Eastwood with Driving Under the Influence (DUI), 75 Pa.C.S.A.A. §3802(d)(2); this charge was filed as the result of an incident alleged to have occurred on October 25, 2024, at 5:07p.m. at the area of Bristol Avenue and Abington Circle, Ferguson Township, Centre County, Pennsylvania.


2.
On March 06, 2024, Mr. Eastwood appeared in Centre County Court of Common Pleas for a Preliminary Hearing before Magisterial District Judge Donald M. Hahn, hereinafter “Magisterial District Judge Hahn”, presiding. At this time, Mr. Eastwood waived his Preliminary Hearing before Magisterial District Judge Hahn.  Upon agreement by the Commonwealth to accept a challenge of this issue, the Defendant now requests this Honorable Court to issue a writ of habeas corpus dismissing Count 1 of the criminal information.


3.
The relevant portion of Pennsylvania’s DUI statute under which the Defendant has been charged provides, 
(d)  Controlled substances. --An individual may not drive, operate or be in actual physical control of the movement of a vehicle under any of the following circumstances:
. . . 

(2)  The individual is under the influence of a drug or combination of drugs to a degree which impairs the individual's ability to safely drive, operate or be in actual physical control of the movement of the vehicle.
(emphasis added).  


4.
The substance the Commonwealth alleges impaired the Defendant’s ability to safely operate his vehicle is mitragynine, a compound found in a food commonly known as “Kratom,” which is sold lawfully in many stores across the Commonwealth.

5.
Because Kratom does not fall within the scope of the relevant statute for the reasons that follow, the Commonwealth cannot meet its burden.  Accordingly, the charge against the Defendant should be dismissed. 


(a)
A plain reading of 75 Pa.C.S.A. § 3802(d), demonstrates that only controlled substances are explicitly prohibited for the following reasons.  



i.
First, the conduct at issue appears under the “Controlled substances” heading.  This indicates that the Section 3802(d) applies only to controlled substances.




ii.
Second, the statute does not define “drug” for the purposes of DUI.  Had the legislature intended “drug” to encompass more than controlled substances, it would have more clearly defined the prohibited conduct. 



iii.
 Pennsylvania laws require courts to strictly construe penal provisions.  1 Pa.C.S.A. § 1928(b)(1).  Courts “must presume that the legislature does not intend a result that is unreasonable, absurd, or impossible of execution.”  Commonwealth v. Gamby, 283 A.3d 298, 306 (Pa. 2022).  Due process requires that law-abiding citizens be on notice of prohibited conduct.  The Commonwealth’s interpretation of the statute precludes fair notice, is overly broad, and is vague. 
(b)
Kratom is not a controlled substance under The Controlled Substance, Drug, Device and Cosmetic Act, 35 Pa.C.S.A. § 780-101 et seq. 



(c)
Although Section 3802(d)(2) uses the word “drug,” Pennsylvania courts have used this term interchangeably with “controlled substance.”  See, e.g., Commonwealth v. Spence, 290 A.3d 301, 309 (Pa. Super. 2023).  In Spence, the Superior Court wrote, “[T]o convict a defendant under [Section 3802(d)(2)], the Commonwealth must establish three elements: (1) that the defendant drove; (2) while under the influence of a controlled substance; and (3) to a degree that impairs the defendant's ability to drive safely.”  Id. (emphasis added).
(d)
The United States District Court for the Middle District of Pennsylvania has determined that Kratom qualifies as a “food,” and not as a drug, under federal law.  In re Admin., Establishment Insp. of Spa & Organic Essentials of Pa., LLC, 2019 WL 1651607, *2 (Apr. 17, 2019).

6.
In 2022, the Honorable Judge Pamela Ruest quashed a criminal information on similar grounds.  Commonwealth v. Mattison, CP-14-CR-1218-2021.  In that case, the Defendant was charged under Section 3802(d)(2) for his having Diphenhydramine (Benadryl) and caffeine in his system.  Because these are not controlled substances within the meaning of the statute, the criminal information was quashed, and the case dismissed.


7.
The Commonwealth bears the burden of proving every element of the criminal statute at issue at the requested Habeas Corpus hearing.  The defense avers that it cannot do so.

WHEREFORE, it is respectfully requested that a Writ of Habeas Corpus issue forthwith and that this Honorable Court schedule a Hearing to be held as promptly as it may, and that following said Hearing, this Honorable Court issue an Order dismissing Count 1 of Centre County Criminal Information No. CP-14-CR-0299-2024.





Respectfully submitted:
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