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By Samuel C. Stretton

The rules are very clear that a lawyer cannot handle more cases than they can do
SO competently.

| am a lawyer employed by the Public Defender’s Office in one of Pennsylvania’s counties. My office
is extremely overworked. Many of the lawyers have left and have not been replaced. The caseload
is impossible. What are my duties and responsibilities?

The question is an interesting and timely one. This column in the past has discussed problems with
court appointed and public defenders offices and the ethics of many of the policies that have been
accepted in Pennsylvania. For instance, there is no question that court-appointed counsel who just
receives a flat fee for an unlimited number of cases are in a total conflict of interest with their court-
appointed clients. A flat fee of $3,000 or $3,200 per month, which does not include overhead, and
where there is no cap on the number of cases the lawyer handles is just absolutely unethical. It puts
the lawyer in a total conflict with a client. A lawyer cannot go to trial on all of those cases. It is in the
lawyer’s interest to work things out, but it might not be in the client’s. Public defender’s offices have
many of the same problems. It is just not as obvious as the flat fee conflict with sometimes 100 or
more cases assigned to court-appointed counsel in the counties.

Philadelphia has a graduated fee system where the attorney gets a flat rate for preparation or trial,
and flat per diem fees for days of trial. Philadelphia fees are grossly inadequate and there are
usually long delays before payment. Many lawyers have continued to accept court-appointed cases
because they feel obligated to do so, but it is not a good system.
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The legacy of Gideon has now been lost. The U.S. Supreme Court had ordered and found that the
right effective assistance of counsel applies also to the state trails and therefore granted Clarence
Earl Gideon a new trial. This decision resulted in the creation of modern public defender’s offices
and conflict counsel offices. The legacy of Gideon has been lost when these systems are totally
underfunded and become a numbers game where there truly are barriers to effective legal
representation.

Despite criminal defendants’ opinions to the contrary, many public defenders are some of the best
criminal trial lawyers in Pennsylvania. The Philadelphia Public Defender’s Office is a classic example
of some of the most wonderful trial lawyers and appellate lawyers around. But there has to be
adequate funds to continue effective representation. Without adequate funds, good experienced
trial lawyers will start to leave as has happened in many counties. Unfortunately, the last thing
county or city governments want to do is pay for criminal defense. For many years, this writer and
others have argued that the court-appointed and public defender system should be uniform
statewide and be funded statewide. It should not be funded by individual counties, many of which
have great disparities in rates of payment, caps, etc.

As a result of being underfunded, many times public defender’s offices in the counties and in the
cities become pretty much a guilty plea machine. That is not a good system. This writer remembers
in Lebanon County in the past, he would come to hearings and see lines of people in the hallways.
When he inquired what was going on, he was told it was all criminal defendant listed. They were in a
line and they would meet with a district attorney who would hand them their discovery and tell them
their plea offer. They would tell them their plea offer was good for that day. If they accepted it, they
went into the courtroom and there were mass guilty pleas taking place of sometimes 100 to 200
people at a time. They did not have private counsel. Obviously, that is unconstitutional and a totally
unethical system, and also violates the right to counsel. But that was how the system was being
utilized. Gideon would turn in his grave as would his lawyer, Abe Fortas.

Sometimes, there has to be litigation. This author remembers back in the early 1990s, the Berks
County Public Defender’s Office had just a room for the defenders. There was an order by the
president judge at the time that defenders couldn’t use the law library. The law books in their office
were years behind. They had no filing or tracking system and were regularly missing appellate
deadlines. They would go to preliminary hearings, which were scheduled a minute and a half apart.
That resulted in the waiver of most preliminary hearings. On the morning of trial, the defender would
be given the discovery and an offer to go down and tell the client. If the client rejected it, they went
to trial, and the defenders comment usually would be, it is up to the client to bring their witnesses in.
A suit was filed and there was a settlement where the defenders got a real office and use of the law
library. Also, the preliminary hearings were then scheduled for 15 minutes per preliminary hearing.
Litigation, at times, is necessary for change.
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What has to be done by public defenders or court-appointed counsel is they have to refuse cases.
They have to refuse taking cases or tell their employer that they can’t handle anymore at this point
in time. That is obviously a risky business because usually public defenders or assistant public
defenders, at least in smaller counties, are not unionized and don’t have a contract. Therefore, they
are employees at will and subject to being terminated by either the county commissioners or by the
chief public defender. Whether one is a public defender or court-appointed counsel, the ethical
duties still remain the same. Lawyers can’t prejudice their clients by their own conflict. They have to
provide their client good representation. They can’t miss deadlines. They can’t give an excuse that
they are just a public defender and getting a low rate of pay. That does not cut it. Court-appointed
counsel and defenders are held to the same ethical standards as private counsel.

Clearly, the statewide public defenders organization and the Pennsylvania Criminal Defense
Lawyers Association should start to deal with this issue of too many cases because it is getting
rather extreme. To answer the current question, a lawyer has an obligation to do the right thing and
the right thing is not to keep taking cases where one does not have the resources or time to handle
them. A person who has an active trial practice is not going to be able to handle 100 to 200 files
without doing a disservice to his client.

Under Rule 116 of the Rules of Professional Conduct titled “Declining Terminating Representation,” a
lawyer shall not represent a client if the representation will result in a violation of the Rules of
Professional Conduct. Clearly, if one can’t be diligent, have the time to prepare, and be competent,
a lawyer then should not take on any new cases.

There are specific rules also about court appointments and handling them. In days of old, every
lawyer in the county was required to take court appointments. Of course, it was easier then because
most people had general practices and tried everything. In this modern world, most lawyers
specialize and do not have a general practice. Therefore, most lawyers don’t do court appointments
or work as public defenders and only a small percentage of lawyers who do carry the entire burden
of the bar. Under Rule of Professional Conduct 6.1, a lawyer is encouraged to provide voluntary pro
bono type of legal representation. That is a nice theory, but not often followed and practiced. Under
Rule 6.2 about accepting appointments, the rule states a lawyer shall not seek to avoid
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appointments, and if appointed shall represent a person except for good cause. Examples of good
cause are when representing a client that would likely result in a violation of the Rules of
Professional Conduct, or representing a client that is going to place an unreasonable financial
burden on the lawyer, or representing a client whose case is so repugnant to the lawyer that it
would impair the attorney-client relationship. It is interesting to note the ethical rules still don’t
reflect the modern era of massive caseloads and terribly underfunded defender and court-
appointed programs. Nowhere in there is a provision to be able to withdraw if they are given too
many cases.

Comment 2 to Rule 6.2 does state the following. In terms of requesting to withdraw or not take a
case, “Good cause exists if the lawyer could not handle the matter competently—or if undertaking
the representation would result in an improper conflict of interest, for example when a client or the
cause is so repugnant to the lawyer as to be likely to impair the attorney-client relationship or the
lawyer’s ability to represent the client.” Comment 3 to Rule 6.2 discusses court-appointed counsel
and defenders and states, “An appointed lawyer has the same obligation to the client as retained
counsel, including the obligation of loyalty and confidentiality and is subject to the same limitations
on the client-lawyer relationship, such as the obligation to refrain from assisting the client in
violation of the rules.” The Rules of Professional Conduct, of course, require diligence in
representation under Rule 1.3, proper communication and regular communication with a client under
Rule 1.4, and competency in representation under Rule 1.1.

One of the other problems often seen is the disparity between the budgets for district attorneys or
other prosecution offices as opposed to public defender offices and conflict counsel offices or jobs.
The disparity is usually fairly substantial.

The Rules of Professional Conduct are very clear that a lawyer cannot handle more cases than they
can do so competently.

The only way things are going to change is when lawyers stand up. It is easy for a county to pick off
or punish individual lawyers. True reform has to be done by the statewide public defenders
organization or organizations like the Pennsylvania or National Association of Criminal Defense
Lawyers. At some point, individual lawyers have to stand up or they have to collectively go out and
hire a lawyer to file a suit as did the Berks County public defender 30-plus years ago when this
writer was retained to file the suit in federal court.

Unfortunately, criminal law has become a numbers game. It is numbers that count. How many cases
has a judge moved on the criminal side, how many cases has an office moved, how many guilty
pleas are there? The system doesn’t respect how fair, knowledgeable, or good the judge or the
lawyers are, or things of that nature. A judge who has good numbers, meaning they moved a lot of
cases, will be well-rewarded within the system. That may mean that they are not being fair, but that
doesn’t count anymore. Only good disposition numbers mean anything.

It is an unspoken dirty secret that each county recognizes they are underfunding their indigent
defense. Many competent and good lawyers carry the burden without complaint, but it is not fair
and right, and even competent good lawyers are limited if they have too many cases and not
enough resources to do them properly. Further, these court-appointed lawyers are often taken to
the Disciplinary Board and rewarded for their efforts by a suspension.

Therefore, lawyers should stand up or organizations stand up, but the ultimate and really only true
solution that is going to work is for Pennsylvania to finally adopt a statewide funding system, a
statewide public defender’s office, and a court-appointed system where there is uniformity and
statewide funding. The time is now to make the change so the purpose of Gideon can become alive
again.
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A judicial candidate can go to political functions and can speak during the election
year.

| am a candidate for judge. Can | go to events and rallies such as women’s marches, either for
abortion or against abortion, or similar types of matters, or am | prohibited?

Because Pennsylvania elects their judges, the Code of Judicial Conduct has an exception for
involvement with political activities. A judicial candidate can go to political functions and can speak,
etc. This is only during the year of their election. In fact, in Pennsylvania, it starts the day after the
general election of the year before the judicial elections and continues until Dec. 31 of the election
year.

A judge has to be careful when they go to campaign in related events not to in any way suggest
how they would decide cases. The best answer is always whatever one’s philosophical beliefs
might be, the judicial candidate will follow the law. Rule 4.2 notes for political campaigns, a judge
has to always act consistent with the independence, integrity, and impartiality of the judiciary. Under
Rule 4.2(b), a candidate for elective judicial office should establish a campaign committee, speak on
behalf of his or her candidacy, purchase tickets for political events, accept endorsements, and
contribute to political organizations. Under 4.2(c), a judge who is a candidate for political office
cannot use campaign contributions for their private benefit or use their court staff if they are already
a judicial officer for campaign purposes, or make false statements, or make any statement that
would affect the outcome or impair the fairness of a matter pending in any court.

To run an effective campaign, there is nothing wrong for a judicial candidate to go to political
events. In fact, if one did not go, it would raise questions and also most likely contribute to the
defeat of a candidate if there was any other valid opposition. A judicial candidate has a right to be
present and a right to be aware of what is going on in the community and to listen and learn. A
judicial candidate can participate in marches, but a judicial candidate cannot tell how they would
vote or decide cases that come before them. Some judicial candidates have been under the
misimpression that they can’t go to political events. They certainly can and should if they want to get
elected.

Although, in this modern age, many people have criticized the elected judicial office, it is still an
excellent way to staff the judiciary. Elections do put more burden on voters to learn about who they
are voting for, but elections allow good and competent lawyers to run who would never have a
chance if it was all were appointed or all were part of an old-boy or old-girl system, or just a pure
political system. Elections allow for a good and diverse and usually very knowledgeable judiciary.
Without elections, one would never know why and how some people were appointed and other
people never would be. At least in an elective system, lawyers have a chance to become a judge if
they work hard and have the good skills. In an appointed system unless one knows someone, the
chances of getting an appointed judgeship without some major political mentor is very slim. Finally,
the election requires a judicial candidate to knock on doors and meet the citizens. This process
broadens the candidate’s understanding of their community and gives the candidate better insight
into the people. All of this contributes to making a better judge.

Chester County lawyer Samuel C. Stretton has practiced in the area of legal and judicial ethics for
more than 47 years. He welcomes questions and comments from readers. If you have a question,
call Stretton directly at 610-696-4243 or write to him at 103 S. High St. P.O. Box 3231, West Chester,
Pennsylvania, 19381.

You Might Like

https://www.law.com/thelegalintelligencer/2021/10/07/ethics-forum-questions-and-answers-on-professional-responsibility-194/ 5/9



11/10/2021 Ethics Forum: Questions and Answers on Professional Responsibility | The Legal Intelligencer

October 21, 2021

'"Nobody Asked Me, But ..."' My
Thoughts on Legal Ethics, Practice
Management

By Daniel J. Siegel

Compliance Hot Spots

This week, we break down the latest
developments in compliance, enforcement and
government affairs, reporting on what regulators
are up to and arming in-house counsel and their
outside partners with the insight to obtain better
outcomes.

By Andrew Goudsward

® 9 minute read

October 19, 2021 November 02, 2021

Personal Injury Lawyer Who 'Lost His Defense Counsel Hit With Sanctions by
Compass' Sentenced to Federal Prison, Lackawanna Judge Alleges Preferential
$1.6M Restitution Treatment for Plaintiffs Counsel in

By Katheryn Hayes Tucker Crash Case

By P.J. D'Annunzio

® 3 minute read ® 3 minute read

YOUR GUIDE TO THE LATEST JUDICIAL NEWS
Bench Report

What's happening with judges across the country,
from the opinions they’re writing to the rules
they’re facing, and the scrutiny they may (or may
not) be under? This week, Jacqueline Thomsen
delivers the latest on judicial trends, including
who might be next to sit on the bench and what'’s
in store for the future of the judiciary.

By Jacqueline Thomsen

https://www.law.com/thelegalintelligencer/2021/10/07/ethics-forum-questions-and-answers-on-professional-responsibility-194/ 6/9


https://www.law.com/thelegalintelligencer/2021/10/21/nobody-asked-me-but-my-thoughts-on-legal-ethics-practice-management/
https://www.law.com/thelegalintelligencer/2021/10/19/lawyer-who-lost-his-compass-sentenced-to-federal-prison-402-93121/
https://www.law.com/thelegalintelligencer/2021/11/02/defense-counsel-hit-with-sanctions-by-lackawanna-judge-alleges-preferential-treatment-for-plaintiffs-counsel-in-crash-case/
https://www.law.com/thelegalintelligencer/author/profile/p.j.-d

11/10/2021 Ethics Forum: Questions and Answers on Professional Responsibility | The Legal Intelligencer

TRENDING STORIES

As the Talent War Stokes
Paranoia About Exits, Law Firms
Employ Risky Retention
Strategies

THE AMERICAN LAWYER

Kirkland Notches Apparent
S200M Fee in Chemical
Companies' Dispute

THE AMERICAN LAWYER

In a Rare Departure, Cravath Tax

™ A MK A T___°2_m_11_

https://www.law.com/thelegalintelligencer/2021/10/07/ethics-forum-questions-and-answers-on-professional-responsibility-194/

. Kirkland & Ellis

25 new blips

. Skadden, Arps, Slate,

Meagher & Flom
19 new blips

. Davis Polk & Wardwell

17 new blips

. Latham & Watkins

16 new blips

. Jones Day

15 new blips

Go To Law.com Radar

LAW.COM PRO

The Battle For Talent Wages On

How Global Strategy Is Playing

Out For Law Firms

The Global 200

7/9


https://www.law.com/radar/
https://www.law.com/americanlawyer/2021/11/09/as-the-talent-war-stokes-paranoia-about-exits-law-firms-employ-risky-retention-strategies/
https://www.law.com/americanlawyer/
https://www.law.com/americanlawyer/2021/11/08/kirkland-notches-apparent-200m-fee-in-chemical-companies-dispute/
https://www.law.com/americanlawyer/
https://www.law.com/americanlawyer/2021/11/08/in-a-rare-departure-cravath-tax-partner-moves-to-davis-polk/
https://www.law.com/pro
https://www.law.com/pro//2021/10/28/the-battle-for-talent-wages-on/
https://www.law.com/pro//2021/10/11/how-global-strategy-is-playing-out-for-law-firms/
https://www.law.com/pro//2021/09/23/the-global-200/

11/10/2021 Ethics Forum: Questions and Answers on Professional Responsibility | The Legal Intelligencer

PArimer ivioves to Dd4dvis POILK

THE AMERICAN LAWYER

Law Firm Profit Metrics Still
High, but Talent War 'Boiling
Point' Nears

THE AMERICAN LAWYER

Survey Suggests the Path to Law
Firm Partnership Is Getting
Longer

THE AMERICAN LAWYER

N-M REPRINTS
& LICENSING

Mentioned in a Law.com story?

CLE Center
Premium Subscription Team Accounts
With this subscription you will Our Team Account subscription
receive unlimited access to high service is for legal teams of four or
quality, online, on-demand premium more attorneys. Each attorney is
content from well-respected faculty granted unlimited access to high
in the legal industry. This is perfect quality, on-demand premium

https://www.law.com/thelegalintelligencer/2021/10/07/ethics-forum-questions-and-answers-on-professional-responsibility-194/

LEARN MORE

FEATURED FIRMS

Law Offices of Gary Martin
Hays & Associates P.C.
(470) 294-1674

Law Offices of Mark E.
Salomone
(857) 444-6468

Smith & Hassler
(713) 739-1250

Bundle Subscriptions

Gain access to some of the most
knowledgeable and experienced
attorneys with our 2 bundle options!
Our Compliance bundles are curated
by CLE Counselors and include

8/9


https://www.law.com/americanlawyer/2021/11/08/in-a-rare-departure-cravath-tax-partner-moves-to-davis-polk/
https://www.law.com/americanlawyer/
https://www.law.com/americanlawyer/2021/11/08/law-firm-profit-metrics-still-high-but-talent-war-boiling-point-nears/
https://www.law.com/americanlawyer/
https://www.law.com/americanlawyer/2021/11/08/survey-suggests-the-path-to-law-firm-partnership-is-getting-longer/
https://www.law.com/americanlawyer/
https://adclick.g.doubleclick.net/pcs/click?xai=AKAOjsv0HJWfHZjN8hnQpkXNDLMkduVJ22JfsqazQWcXbWt9xrU_fyjdlk9LV5qnEmuXH33PytrdvZ9tqrA-gB_hlwxYaINSUfkRJimaJaeUA5ZAgfj5dDnmnS0zYeq1rTOaXPG-1J2VPL3AzdCJ2BwOpO2IPtqFjLNrNKB7G6Ca2uXm6YQn5Q4DfOLxa1lynCiWQUFwQ0MlSjA51qcCPu2HbDOW6hhZ44qyOlThweSuyJw_H6zduS9yq_X3FepaY-tjzLmXDXj8qaGzVqKMfAuUUKfIuJCoM5Pv8h6vgUHCLj-pglq_YvZciETDUDeA6-Rg5LZ397bP9FZV4INpNIvrfdd71nBJyZ8VLp0nYajbwV5dw2Yocviy6QQEh80Wt6J3ETSDujwmqQjtOZ_PGDateTrgPwllPN6pKqQA09Os4F1-QgtqpnvNPjQHhFG14tDxfoBnXQxcg1Z4W7tMW0HrdVj1cvXJPlpfELBW03d7jPz3DMUf45HtYWENADUvvU3GJcQcmUHtgi66ZrWZen7mInlA26Tg1-AL8_Kr7LroUUVXAYzAjirRp2UO-NPESeFwTWG7ikkN6_jzqAfempCn78Y3FoAXkLvUK45YBs4XJ6fR8GRFpeTOix_2vIEp9IqQ8z8vd9jqR_mzxALFf2azzbYwwUcZno3wnoDiv_jUNCwwdfCPv1E1uO1rg9m_Az-EXJO0-pn5I4Uzg0Mx-0WxtgKj8Ypbgv52_59wNmgNd2CX58JrNgZON2hkQYpRwnsxczoPtUnW0KhhfWiSqVHlhH6xulhYu97p6PEswLSNxDSbUEL5D0M9uACbD7hl26jtidlUvnsfvNrrGQ_eAa8gplBQssskr3LS9ZlUEty_m9c2NTxgqrCNcKwfQrIsi7ahwI0-knvAjilHBnpwVcc0ReVMWdcNnSh-YVP4v1S0zflYQ2RJ6gvdflg12kRrcfxLjUT3Ka0thGyZCp7EhroIliIEEfMo5WHoCJzM7SWwLu0DGFaB0ggJULlYActt92smi3tcVJfFgLeC3rkpeO8ybyik0KNvZIxXLLnYzQcjbCIfKB5r9hRHlGbFG00Ir_m3iSREWWEpnbknHnYxsyMKgnOgWWoFSAtZrTCAS5GVNR4rhqqr62zUf_fMtdzNo8d29r4q&sai=AMfl-YQRxdp20ULds5jgmU4QTUMRqALSBGEnTodMK9FwxgAdw3z9T4ULxq2M6oJe2O0ELSN5YSJGH_l6Kww7CCactuZA2kOBSnSnuG0kRX_W7S3K8iLUkWJjEqfGssO3bAA9yFt0JmKaFhbj46Fwg9V43r4UXHKXFQUCrHXXs5aW-y4ZXYgZ8eL44ciiUFxVRhAPdwnPtUdzramalXA7XVyqjDMxFc659F5dl-qT-ZSeeqEXk_aCPbl7swD_HcnLqLVZwELXdCH_t2pRCM20yJNJPV4V6r4PyKsIfSKZYPsEZ38azv1oCaVR9hFJEppsSkV8U6XjyWH1bUJsezO0Rk-JNHjyT3BnMizbf6wRxuORakOG6w&sig=Cg0ArKJSzBYwgGOMbBVT&fbs_aeid=[gw_fbsaeid]&urlfix=1&adurl=https://www.hbomax.com/same-day-premieres%3Futm_id%3Dcm%7C25684810%7C2414963%7C317025128%7C158429777%26dclid%3D%25edclid!
https://almreprints.com/
https://almreprints.com/
http://clecenter.com/Program/Premium.aspx
http://clecenter.com/Default.aspx

11/10/2021 Ethics Forum: Questions and Answers on Professional Responsibility | The Legal Intelligencer

for attorneys licensed in multiple content from well-respected faculty current legal topics and challenges
jurisdictions or for attorneys that in the legal industry along with within the industry. Our second
have fulfilled their CLE requirement administrative access to easily option allows you to build your
but need to access resourceful manage CLE for the entire team. bundle and strategically select the
information for their practice areas. content that pertains to your needs.

Yiew Now Both options are priced the same.
View Now

View Now

L inJl £IIR\

About Us | ContactUs | Site Map | Advertise With Us | Customer Service | Terms of Service | FAQ | Privacy Policy,

Copyright © 2021 ALM Media Properties, LLC. All Rights Reserved

https://www.law.com/thelegalintelligencer/2021/10/07/ethics-forum-questions-and-answers-on-professional-responsibility-194/ 9/9


http://clecenter.com/Program/Premium.aspx
http://clecenter.com/CleForFirm/Default.aspx
http://clecenter.com/Default.aspx
https://clecenter.com/
https://www.law.com/legalnewswire/news.php?id=2950998
https://www.law.com/legalnewswire/news.php?id=2950541
https://www.law.com/legalnewswire/news.php?id=2950880
https://www.law.com/legalnewswire/news.php?id=2950540
https://www.law.com/legalnewswire/latest.php
https://store.law.com/Registration/myAccount.aspx?promoCode=PA#/EmailPref
https://twitter.com/lawdotcom
https://www.linkedin.com/company/law-com/
https://www.facebook.com/LawdotcomALM/
http://feeds.feedblitz.com/law/legal-news/
https://www.law.com/static/about-us/
https://www.law.com/static/contact-us/
https://www.law.com/sitemap/
https://www.law.com/static/advertise-with-us/
https://www.alm.com/contact-us/
https://www.alm.com/terms-of-use/
https://www.law.com/static/frequently-asked-questions/
https://www.alm.com/privacy-policy-new/

