COMMONWEALTH OF PENNSYLVANIA :  IN THE COURT OF COMMON PLEAS
:  OF ERIE COUNTY, PENNSYLVANIA

V. . CRIMINAL DIVISION
DANIEL GUNN © No. 3130 of 2013 @Y
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AND NOW, TO-WIT, this 10" day of January, 2014, the Court hgg‘igg ] ”:;
considered the Defendant's Motion to Quash Count One of the Criminal ﬁﬁ@matnmﬂand
the Commonwealth’s Response to Defendant's Motion to Quash Count One of the
Criminal Information, hereby ORDERS that the Defendant's Motion to Quash.Count
One of the Criminal information is GRANTED as to Count 1, Burglary as an F1, and it
shall be replaced by the charge of Burglary as an F2.

Where as here the Commonwealth, at the preliminary hearing through an
Assistant District Attorney, specifically changes the grading of the charge of Burglary in
the criminal complaint from an F1 to an F2, and said charge as amended is held to
Court, due process and fundamental fairness dictate the Commonwealth may not
unitaterally file an information increasing the grading to an F1 (particularly where the
intent of such is not to correct a defect as to the description of the offense or error on
the part of the magistrate, but rather merely to subsequently extricate a plea from the
Defendant as to the lower graded offense).

BY THE COURT:

774

Shad Connelly, Judge

Matthew D. Culien, Esquire
Assistant District Attomey

Nicole Sloane, Esquire
Attorney for Defendant
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BY THE COURT:

Shad Connelly, Judge

Matthew D. Cullen, Esquire
Assistant District Attorney

Nicole Sloane, Esquire
Attorney for Defendant
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Motion to Quash Count One of the Criminal Information

AND NOW, this 30th day of January, 2013, comes the defendant, through
undersigned counsel, urging the Court to Quash Count 1, Felony 1, Burglary. In support,
the defendant states the following:

1. On September 18, 2013, Detective Sergeant James Stumpo of the Erie
Police charged Defendant with F1 Burglary for a crime that is alleged to have occurred
more than two years prior on July 20, 2011.

2. During the preliminary hearing on October 21, 2013, ADA Brian
Krowicki changed the grading of Burglary to F2. (Exhibit “A”)

3. The charge was held to court as an F2.

4, Less than a month later, without notice to defense counsel and without
leave of court, the Commonwealth increased the grading at Count 1 to an F1. (Exhibits
“B” and “C")

5. | Defendant noticed the change while he was reviewing his discovery
information and pointed it out to defense counsel.

6. Defénse counsel contacted the Commonwealth inquiring as to why,
without notice or leave of court, the Commonwealth changed the grading from an F2,
punishable by up to 10 years of incarceration to an F1, punishable by up to 20 years of

incarceration.



7. ADA Matt Cullen replied that he would amend the F1 back to an F2 only

if Defendant was willing to plead to it.

8. Decisional law provides that for the purpose of amending the charges on
the criminal information, a substantive amendment includes an amendment that changes
the nature or the grade of the offense charged. Commonwealth v. Gray, 478 A 2d
822 (Pa. Super. Ct. 1984).

9. Pennsylvania Rules of Criminal Procedure provide the Commonwealth
will a vehicle for which it can seek leave to amend the information. Specifically:

Rule 564. Amendment of Information

The court may allow an information to be amended when there is a defect
in form, the description of the offense(s), the description of any person or
any property, or the date charged, provided the information as amended
does not charge an additional or different offense. Upon amendment, the
court may grant such postponement of trial or other relief as is necessary

in the interests of justice.

Pa.R.Crim.P. Rule 564.



10.  The Commonwealth is not only ignoring the Rules of Criminal procedure

including its obligation to prepare the criminal information based upon the charges held

to court pursuant to Pa.R.Crim.P. Rule 560 but also violating criminal defendants right to

notice and due process when the Commonwealth adds criminal charges, increases the

grading of offenses, adds factual predicates and makes other changes to the criminal

information after the charges are bound to court by the Magisterial District Judge.

WHEREFORE, Defendant urges the Court to quash Count 1, Burglary as an F1.!

CERTIFICATE OF SERVICE

undersig hereby certifies that on ﬂmg_
day’ a copy of the within document was
duly on all counsel of record and unrepresented

partie§ Tailing the same to them at their designated
offices\pf first class United States mail, postage
prepaid, by personal service, by fax or by e-mail.

Nigole Denlse Sl ttorney at Law
By:
[ Se .

Respectfully submitted,

Nicole Sloane, Esq.
PA LD. No.: 200044
507 Sassafras Street

Erie, PA 16507
(814) 451-6505

! Unfortunately, the Commonwealth’s decision to amend the criminal information without leave of court in
the above-captioned case is not an isolated incident. The Commonwealth has been increasingly making
significant changes to charges after cases have been bound to court. Recent changes without leave of court
have included adding new criminal offenses (Commonwealth v. Jeffrey Loomis, 2812 of 2013}.
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Docket Nurﬁben Date Filed: OTN/LiveScan Numbér Complaintincident Number
09/18/2013 201100030785 .
First: Middle: Last;
Defendant Name DANIEL FLOYD GUNN

The acts committed by the accused are described below with each Act of Assembiy or statute allegedly viclated, if
appropriate. When there is more than one offense, each offense should be numbered chronologically,

{Set forth a brief summary of the facts cufficiant to advisa tha defendant of the nature of the offense(s} charged. A citation to the statins(s) allegedly
violsted, without more, Is not sufficiont. In a Elmmary caze, you must cite the spacific section(s) and subsection(s) of tho statutels) or ordinance{t)
allegedly vickatad. The age of the victim at the timo of the offensu may bo included if known. Inaddiion, social security numbers and financlal Information
{0.g. PiNe) should not be listad, if the identily of an acecunt must be eatablished, list only the list four digits. 204 PA.Code 58§ 213.1— 213.7)

[ Inchoate ] Attempt {1 Solicitation [ Conspiracy
Offense 18901 A 18902 A 18903
O [1 [350 ) | racc 1 [rd
Lagd? _ Offenced Section Subeection PA Statute {Tie) Coints Grade NCIC Offense Cods _ UCR/NIBRS Code
PennDOT Data Accident
{if applicable) Number ] Salety Zone [T Work Zone
Statute Description (include the name of statute or ordinance): PACC 3502(z) Burgiary. ;
@K /é/é f /{ 3 @

Acts of the accused associated with this Offense: PACC 3502. Burglary. (a) Offense defined.—A person is guilty of burglary if he entarsw—
building or occupied structure, or Separately secured or occupied portion thereof, with intent to commit a ¢rime therein, unless the premises are at the time
Open o the public or the actor is licensed or privileged ko enter. To Wit: On July 20%, 2011 the defendant, Daniel Floyd GUNN, did enter the residence of 417

Vermont Ave with the infent to commit the crime of theft. The defendant was not licensed or priviedge 1o enter the victims residence, who names are kriown
to Your Affiant and designated with the initials LD. and J.D.

Inchoate | F] Attempt O Solicitation 3 Conspiracy
Offense 18 801 A 18 902 A ‘ 18903
O {2 Tz A R eacc 1 [F2
Lead?  Ofenze# Seddion Subsection PA Swte (Tie) Counts Grada NCIC Offenss Cods UCR/NIBRS Code
PennDOT Data Accident :
Gf applicable) Number . [ Safely Zone [ work Zone

Statute Description (include the name of statute or ordinance): PACC 3921(a) Theft by unlawful taking o disposition.

Acts of the accused associated with this Offense: PAcC 3921. Theft by unlawful taking or disposition. (a) Movable property.—A person is guilty
of thef if he unlawfully takes, or exercises uniawful control over, movable property of another with intent to deprive him thereof, To Wit; On July 20% 2011
the defendant, Daniel Floyd GUNN did unlawfully take or exercise unlawful control over a Macbook Pro lapt top computer Serial Number C17FRMRYDH2G
(valued at $1200 more o less), which was later recovered during the course of a Millcreek Township Pollce Investigation. The defednant did unlawfully take
a Ruger Model P97D semi automatic pistol Serial Number 66301060 (Valued at $500 more or less). The defenant also unlawfully took the Ruger pistol case
for said firearm, which said case was later recovered during the course of this investigation.

Inchoate | [] Anempt [7 Sdiicitation O Conspiracy
Offense 18901 A 18902 A 18903
0O [3 a9 ® BBl racc 1 [F2
_183d?  Ofeneed Section Subsection’ PA Stafute (Tille) County Grage NCIC OMenze Cody UCR/NIBRS Code
Pennmr Data Awiden‘, .,‘.A._...,.T.,€<k‘{; :,\.\,.e,m [ TER . RS sy g —f T TR ] ‘f,?"?-" R R TR, e — -
(if applicable) Numbar i D3 Sefety Zona . . | Llvexzon

Stafute Description (inciude the name of statuté' or ardingnce); PACC 3925(3) Recsiving stleg by

Acts of the accused assaciated With 1his ORense: FALC 3935, Receiving stlen paperty. (a) SRR

e ng stofen | Mende defined —A person (s guilty of theft if he
Intentionally receives, retains, or disposes of moyable proparty of another knowing Hha it bas been stolen, or tﬁﬁing that it has probably been stolen,
unless the property Is recelved, retained, cr dispased with intent 19 Pesfore if to the qwmer, To Wit: On July 308, 2011 the defendant, Daniel loyd GUNN
did receive, netain or dispose of stalen property Gkenin 4 bucglary at victim LD, and 1.0.'s fesidenge, whish Were the fallgwing Items: A Macbook Pro lapt
o camauber Serial Number C17FRMRYDH2G (vahied at $1200 mane ar fess), which was later Fecoyered during o

) Coursh
7D se SHA060
DEFENDANT'S AT, W

g

?

' i uniawtully Take 2 Ruger Model PA7D semi automatic pistol Berfal Number B0 (Valugd at $500 more or less). GUNN

PENGAD 800-631-6580
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rial District Judge 06-2-01
DOCKET TRANSCRIPT ° i
Docket Number:

Commonwealth of Pennsylvania

MJ-06201-CR-0000178-2013
Criminal Docket

V.
Daniel Gunn
o ] Page 2 of 4
Name: Gunn, Daniel Sex:
Date of Birth: 1240771991 Race: White
Address(es):
Home
1048 East 10th St.
Apt #1
Erie, PA 16503
Advised of His Right to Apply for Assignment of Counsel? Yes
Public Defender Requested by the Defendant? No
Application Provided for Appointment of Public Defender? No
Has the Defendant Been Fingerprinted? Yes
T E PARTICIPANTS. - i

oIN

Participant Type Participant Name

Dacket Number

Was Sworn In? Has Testifigd?

Prosecution Commanwealth of Pennsyl\iania No No
Complainant Dewalt, John No No
Crime Victim Dewalt, Lisa Ann No No
Defendant Gunn, Daniel No No
Arresting Officer Stumpo, James T No No
Additional Officer Williams, Robert E No No
Bail Set: - A
Bail Action Type Bail Actign Date Bail Type E’Qgg_rﬁﬂg Amount
Set 05/29/2013 Monetary ‘ $25,000.00

R

# Charge Grifdé? Description Offense . Disposition

118 § 3502 §§ A
218 § 3021 §§ A
318 § 3925 §§ A

B2 [-1 Burglary
F2
F2

Theft By Unlaw Taking-Movable Prop
Receiving Stolen Property

. 0712072011 Held for Court
07/20/2011 Held for Court
07/20/2011 Held for Court

MDJS 1200

Recent entries made in the court fiting offices may not be immediatel

Page 2 of 4

Printed: 10/21/2013 9:55 am

y reflected on these docket sheets. Neither the courts of the Unified Judicial System of

the Commonwealth of Pennsylvania nor the Administrative Office of Pennsylvania Courts assumes any liability for inaccurate or delayed data, errors or
omissions on these docket sheets. Docket sheet information should not be usedin place of a criminat history background check, which can only be

provided by the Pennsylvania State Polic
Section 9101 et seq.} may be subject to civil liability as set forth i

6. Employers who do not comply with the provisions of the Griminal History Record Information Act {18 Pa.C.5.
n 18 Pa.C.5. Section 9183. :



COMMONWEALTH OF PENNSYLVANIA ) IN THE COURT OF COMMON PLEAS
) OF ERIE COUNTY, PENNSYLVANIA
\Z ) CRIMINAL DIVISION
)
DANIEL FLOYD GUNN ) NO. 3130 of 2013
) T 341900-6
INFORMATION

The District Attorney of Erie County by this Information charges that on or about July
20, 2011, in the said County of Erie and State of Pennsylvania, the said DANIEL FLOYD
GUNN did enter a building or occupied structure, or separately secured or occupied portion
thereof that is adapted for overnight accommodations in which at the time of the offense no
person was present, with the intent to commit a crime therein, to-wit: the said DANIEL FLOYD
GUNN did enter the residence of victims, John Dewalt and Lisa Dewalt, without their
permission, occurring at 417 Vermont Avenue, Erie, Erie County, Pennsylvania; thereby the said

DANIEL FLOYD GUNN did commit the crime of BURGLARY, a Felony of the First Degree.

COUNT TWO:
AND THE DISTRICT ATTORNEY FURTHER'CHARGES that on the day and year

aforesaid in the said County of Erie and State of Pennsylvania, the said DANIEL FLOYD
GUNN did unlawfully take or exercise control over movable property of another, to-wit: a
Macbook Pro laptop computer, 2 Ruger Model P97D semi-automatic pistol and a Ruger semi-
automatic pistol case, having a total value of $1,700, more or less, belonging to John Dewalt and
Lisa Dewalt, occurring at 417 Vermont Avenue, Erie, Erie County, Pennsylvania, with the intent
to deprive said owner thereof; thereby the said DANIEL FLOYD GUNN did commit the crime
of THEFT BY UNLAWFUL TAKING OR DISPOSITION, a Felony of the Second Degree.

DEFENDANT'S
EXHIBIT

C

g
g
g
g
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COUNT THREE:

AND THE DISTRICT ATTORNEY FURTHER CHARGES that on the day and year
aforesaid in the said County of Frie and State of Pennsylvania, the said DANIEL FLOYD
GUNN did intentionally receive, retain or dispose of movable property of another, to-wit: 2
Macbook Pro laptop computer, a Ruge;r Model P97D semi-automatic pistol and a Ruger semi-
automatic pistol case, having a total value of $1,700, more or less, belonging to John Dewalt and
Lisa Dewalt, occurring at 417 Vermont Avenue, Erie, Erie County, Pennsylvania, the said
DANIEL:FLOYD GUNN knew or had reason to believe that said property was stolen; thereby
the said DANIEL FLOYD GUNN did commit the crime of RECEIVING STOLEN
PROPERTY, a Felony of the Second Degree.

All of which is against the Act of Assembly and the peace and dignity of the

Commonwealth of Pennsylvania.

XX) Notice is hereby given, per Pa.R.Crim.P. 582 (B)(1), that this Information will be
tried with any and all other Informations for this defendant.

(XX) Notice is hereby given, per Pa.R.Crim.P. 582 (B)(1), that your case will be tried together
with all co-defendant(s) since you arc alleged to have participated in the same act or
transaction.

18 P.S. 3502(a)(2)
18 P.S. 3921(a)
18 P.S. 3925(a)

Citation of Statute & Section




COMMONWEALTH OF PENNSYLVANIA: IN THE COURT OF COMMON PLEAS
: OF ERIE COUNTY, PENNSYLVANIA

V., . CRIMINAL DIVISION
DANIEL GUNN . NO. 3130 OF 2013
ORDER
AND NOW, this day of 2013, upon

consideration of the within petition and upon motion of Nicole Sloane, Esq., attorney for

the Daniel Gunn, Counts 1, Burglary graded as an F1 is HEREBY QUASHED with

prejudice.

Cc: Matt Cullen, ADA
Nicole Sloane, APD



COMMONWEALTH OF PENNSYLVANIA: IN THE COURT OF COMMON PLEAS
- OF ERIE COUNTY, PENNSYLVANIA

V. : CRIMINAL DIVISION
DANIEL GUNN NO. 3130 OF 2013
RULE TO SHOW CAUSE

AND NOW, TO WIT, this __ day of , 2013, upon
consideration of the foregoing Motion to Quash, a Rule is hereby issued upon the
Attorney for the Commonwealth to appear and show cause, if any he has, why the relief
requested therein should not be granted.

Said Rule to be made returnable on the day of ,

201 at M, in Courtroom No.

BY THE COURT,

ce: Matt Cullen, Esq. (ADA)
Nicole Sloane, Esq. (APD)
Court Administration



