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CP-##-cr-######-YEAR



v.



:
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Petitioner.

:

__________________________________________:
EX PARTE AND SEALED Motion for THE APPOINTMENT OF A MITIGATION SPECIALIST AND FOR PSYCHIATRIC/
MENTAL HEALTH EVALUATION

Petitioner, ___________________, though his undersigned counsel, moves for an order authorizing counsel to engage _____________ to perform services in this case as a mitigation specialist and to engage _____________________ to perform a psychiatric/mental health evaluation of ______________, and in support avers the following.

1.
On February 27, 2001, _________________ received mandatory life without parole sentences for crimes he was convicted of committing at age ___________.  The entirety of the sentencing hearing spanned only seventeen pages of transcript (attached as Exhibit A).  No mitigation evidence was presented. 


2.
In 2012, the United States Supreme Court in Miller v. Alabama, 132 S.Ct. 2455 (2012) struck down mandatory life without parole sentences as applied to juveniles.  The following year the Pennsylvania Supreme Court decided Commonwealth v. Cunningham, 81 A.3d 1 (Pa. 2013), holding that Miller did not retroactively apply to post-conviction petitioners in Pennsylvania.  On January 25, 2016, the United States Supreme Court decided Montgomery v. Louisiana, ___ 577 U.S. ___ (2016), holding that Miller applied retroactively to post-conviction petitioners, overruling Cunningham.  

3.
Following Montgomery, Mr. __________ filed a timely petition for post-conviction relief, requesting a new sentencing hearing.  This sentencing hearing will determine whether Mr. Crawford may someday petition for parole or whether he will die in jail.

4.
Miller requires courts provide individualized sentencing hearings that at a minimum consider the following criteria: age, age-related characteristics (like immaturity, inability to appreciate risks and consequences, and lack of sophistication in navigating the criminal justice system), the circumstances of the offense (such as the extent of participation in the crime and the effect of peer pressures), and the potential for rehabilitation. Miller, slip op., at 15.  Because Miller applies retroactively to Mr. Crawford, he has an unqualified right to present evidence at sentencing of any facet of his character, background, history, or potential rehabilitation that might call for a punishment less than life without the possibility of parole. 

5.
Use of expert assistance like mitigation specialists and psychologists is constitutionally required in juvenile life without parole cases.  To prevail in any request for a sentence of life without parole, the prosecution would need to establish that Mr. Crawford was “one of the rarest of children, those whose crimes reflect ‘irreparable corruption.’” Montgomery, slip op. at 3 (quoting Miller, slip op. at 17; quoting Roper v. Simmons, 543 U. S. 551, 573 (2005)). Inherent to any argument that Mr. Crawford is irreparably corrupt is the proposition that he presents a future danger to society and is incapable of rehabilitation.  Mr. Crawford is entitled to expert assistance for his sentencing hearing because this assistance is relevant to rebut any assertion by the prosecution that he poses a future danger.  Ake v. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087 (1985); Commonwealth v. Christy, 656 A.2 877 (Pa 1995).  Put another way, this assistance is necessary to rebut any argument Mr. Crawford is incapable of rehabilitation or is irreparably corrupt. 

6.
Guideline 1.1 of the Trial Defense Guidelines: Representing a Child Client Facing a Possible Life Sentence set forth by the Campaign for the Fair Sentencing of Youth (hereinafter CFSY Guidelines), mandates that a defense team include a mitigation specialist trained in: identifying symptoms of mental and behavioral impairment, including cognitive deficits, mental illness, developmental disability, post-traumatic stress disorder, and neurological deficits; long-term consequences of deprivation, neglect, and maltreatment during developmental years; social, cultural, historical, political, religious, racial, environmental, and ethnic influences on behavior; effects of substance abuse; and the presence, severity, and consequences of exposure to trauma.  The CFSY Guidelines have been endorsed by scores of national and statewide organizations.


7.
Guideline 2.5 of the CFSY Guidelines requires that to provide an effective defense, counsel must retain expert witnesses when necessary, including mental health professionals like psychiatrists and psychologists.  Brain development, maturity, and potential for rehabilitation are among the criteria that Miller dictates courts consider in individualized sentencing of juveniles convicted for homicide offenses.  Because records exist of mental health evaluations for Mr. Crawford when he was a juvenile, a current mental health evaluation will be able to demonstrate his development and maturation over time and to rebut prosecution arguments of future dangerousness.  
   

8.
At the core of a mitigation specialist’s duties is the development of a multi-generational, multi-disciplinary, bio-psycho-social life history; however, a mitigation specialist is not a testifying expert and does not conduct mental health evaluations.  Separate mitigation and mental health experts are needed.

9.
Mr. ___________ has been in prison since 2000 and is indigent and unable to retain mitigation assistance or a psychological evaluation.  Without funding from this Court, it would not be possible for the undersigned counsel to provide Mr. ____________ with effective assistance.

10.
Counsel proposes the use of _______________ as the mitigation specialist.  Her curriculum vita is attached as Exhibit B.  As her CV demonstrates, she has been doing mitigation work for over ten years, trains mitigation specialists, and helped to “write the book” on mitigation preparation for youth facing life without parole sentences by serving as a contributor to the CFSY Guidelines.
  


11.
_____________’s typical rate for capital mitigation is $### an hour.  Counsel has negotiated a reduced rate for this case of $## an hour. Because each mitigation case is unique, it is not possible to estimate how many hours ___________ would need to create a mitigation report.  Counsel would seek reauthorization for any amount exceeding $5,000.


12.
Counsel proposes the use of Dr. ______________ for the psychiatric evaluation.  Her curriculum vita is attached as Exhibit C.  As her CV demonstrates, Dr. __________ has extensive experience in forensic psychiatry, both as a Clinical professor at The University of Pennsylvania School of Medicine and in private practice.  She has experience both with juveniles and adults and has conducted several similar evaluations for defendants in Delaware facing post-Miller sentencing hearings for juvenile facing a possible sentence of life without parole. Dr. _____________’s fee schedule is attached as Exhibit D.


13.  
Dr. _______ typically charges $### an hour to review documents, perform her examination, and prepare reports.  She estimates that typical preparation and evaluation takes approximately 20 hours.  She has agreed to cap the fee for her review of documents, examination, and preparation of reports at a flat fee of $#### for that work.  Steps will be taken to minimize any travel costs.  For any additional requests for funds above that cap, Mr. ___________ would petition the court for re-authorization of funding.  

WHEREFORE: for all the aforementioned reasons, petitioner respectfully requests that the court authorize retention of ________ to provide mitigation services and Dr. ___________ to provide a psychiatric/mental health evaluation of Mr. Crawford and to authorize funding for each as laid out above, capped at $5,000 per expert, subject to future requests for reauthorization of funds. 







Respectfully Submitted:







_______________________
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:





Petitioner.

:

__________________________________________:
order

And Now, this ____________ day of April, 2016, upon consideration of Petitioner’s Motion for the Appointment of a Mitigation Specialist and Psychiaric Evaluation, the Court FINDS:
1. That counsel has demonstrated that pursuant to the Sixth and Eighth Amendment, and concomitant provisions of the Pennsylvania Constitution, Petitioner is entitled to the services of a mitigation specialist for his resentencing hearing;
2. That ___________ is qualified to serve as a mitigation specialist for Mr. __________ and Ms. ______’s skill, training, education, and experience will render retaining her as a cost-effective means of providing these constitutionally-required services to Mr. Crawford.
3. That counsel has demonstrated that pursuant to the Sixth and Eighth Amendment, and concomitant provisions of the Pennsylvania Constitution, Petitioner is entitled to the services of a psychiatric/mental health evaluation for his resentencing hearing.
4. That Dr. ___________ is qualified to provide a forensic psychological evaluation for Mr. ________ and that Dr. __________’s skill, training, education, and experience will render retaining her as a cost-effective means of providing these constitutionally-required services to Mr. _____________.
WHEREFORE, IT IS ORDERED:


Counsel’s Motion is hereby GRANTED.


Counsel may utilize the services of Dr. _________ and ____________.  Funds are authorized to pay Dr. __________ a flat fee of $#### to review reports, evaluate Mr. __________ and prepare her report of that evaluation, plus reasonable travel costs. Counsel will take every effort to minimize travel costs.  Ms. __________ will be paid at the rate of $## per hour for her mitigation work-up, travel, plus costs and expenses;


That each shall submit an invoice when she has reached $____________ in fees and expenses and must seek reauthorization before exceeding $__________.


That a psychiatric evaluation of Mr. ______________ will be completed by Dr. ___________. This evaluation will take place at SCI __________, unless otherwise ordered.


This order is filed under seal.
SO ORDERED








___________________________









name, J.








Court of Common Pleas









________ County, Pennsylvania
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Petitioner.

:

__________________________________________:
Motion for Discovery


Petitioner, by his undersigned attorneys, respectfully requests that the Court order the Commonwealth to provide the defense with the discovery materials listed below.  Petitioner further requests that:

(a)
Any order be a continuing one and include information or materials identified below that are not presently in the possession and/or control of the Commonwealth or its agents, but come within the control of the Commonwealth or its agents at any time hereafter;


(b)
If the information or material requested does not exist, the Commonwealth be ordered to so state;


(c)
If any of the information or material sought does exist but the Commonwealth declines to make it available to the defense, the Commonwealth be ordered to disclose its reason for withholding the information or material;


(d)
Prior to the any re-sentencing hearing, the Commonwealth’s attorney be required to review all paperwork, documentation, and notations related to the instant case which are in the custody of the police or other law enforcement agencies and disclose such information if it is otherwise requested in the instant Motion.

1.  
Any evidence which exculpates or tends to exculpate Petitioner as to the issue of whether a sentence of life without the possibility of parole is appropriate in the instant case (i.e., evidence of mitigation or evidence rebutting any of the alleged aggravating criteria), and criteria pursuant to 18 Pa.C.S.A. §1102.1 including, but not limited to, evidence bearing on any of the statutory mitigating factors, his background, mental health history, mental state at the time of the incident, history of substance abuse or substance abuse at the time of the incident; 
2.  
The names, addresses, aliases, and FBI extract of all witnesses whom the prosecution intends to call at a sentencing proceeding, any pending charges against such witnesses, and any promise or representation made to such witness by any Commonwealth agent in exchange for the witness's cooperation and/or testimony; 
3.  
All written or otherwise recorded statements of any witness the Commonwealth intends to call at a sentencing proceeding, or the substance of any oral statement attributed to such a witness, and the identity of the person(s) to whom the statement was made.  This request includes any maps, charts, drawings or other demonstrative evidence constructed by the witness alone or aided by another, including a Commonwealth agent; 
4.  
Notice as to whether the Commonwealth intends to introduce "victim impact" evidence at a sentencing hearing; and if so, a verbatim statement of the intended testimony of each witness the Commonwealth intends to call at the sentencing hearing;



WHEREFORE, pursuant to Petitioner’s Fifth, Sixth, Eighth and Fourteenth Amendment rights to the United States Constitution, the corollary provisions of the Pennsylvania Constitution as well as Article One, Section One of the Pennsylvania Constitution, Pa.R.Crim.P. 573, 801 and 42 Pa.C.S. 9711, et. seq., Petitioner respectfully requests that this Court grant his Motion for Discovery. 








Respectfully Submitted:







____________________










VERIFICATION

The facts set forth in the foregoing are true and correct to the best of the undersigned's knowledge, information and belief are verified subject to the penalties for unsworn falsification to authorities under Pennsylvania Crimes Code Section 4904 (18 Pa.C.S. Section 4904).







_________________________________







DATE: April    , 2016



� National organizations: Gideon’s Promise, Juvenile Law Center, NAACP Legal Defense & Educational Fund, National Association of Criminal Defense Lawyers, National Association for Public Defense, National Juvenile Defender Center, National Legal Aid & Defender Association, National Alliance of Sentencing Advocates & Mitigation Specialists, Southern Center for Human Rights, Southern Poverty Law Center; Statewide organizations: AZ Attorneys for Ciminal Justice, CA Public Defender Association, CO Juvenile Defender Center, CT Criminal Defense Lawyers Association, CT Division of Public Defender Services, Cook County Public Defender, Defender Association of Philadelphia , DE Association of Criminal Defense Lawyers, DE Office of the Public Defender, FL Association of Criminal Defense Lawyers, FL Public Defender Association, IL Association of Criminal Defense Lawyers, IL Council of Chief Defenders, IL Public Defender Association, Juvenile Defenders Association of Pennsylvania, Juvenile Justice Project of LA, MD Office of the Public Defender, MA Youth Advocacy Division of the Committee for Public Counsel Services, MN Association of Criminal Defense Lawyers, MN Board of Public Defense, MI Association of Criminal Defense Lawyers, NH Association of Criminal Defense Lawyers, NC Office of the Juvenile Defender, Office of the CO State Public Defender, Office of the OH State Public Defender, OH Children’s Law Center, OH Juvenile Justice Coalition, SC Association of Criminal Defense Lawyers, SC Public Defender Association, WA Association of Criminal Defense Lawyers, WA Defender Association, & WY Office of the State Public Defender





